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FINAL ORDER 

1. This is a proceeding initiated on an application filedu/s-125 of the Code of Criminal 

Procedure by one Smt. Anarkali Begum (hereinafter referred to as 'petitioner') 

claiming maintenance from her husband Abdul Motleb (hereinafter referred to as 

'OP'). 

 

2. The case of the petitioner in a nutshell is that the petitioner entered into marriage 

with the OP before thirteen years as per Muslim Shariat executing registered 

kabinnama. At the time of marriage the father of the petitioner gave the OP cash 

amount of Rs 40,000/- along with household articles worth Rs 20,000/- and they 

started living together as husband and wife. But post marriage the OP started 

demanding money from the parental house of the petitioner and on non-fullfillment 

of his demands tortured the petitioner physically and mentally. Out of the wedlock 



the petitioner gave birth to two children namely Shamim Ahmed and Mominul Islam 

aged about nine years and five years respectively. Before five years the OP forced 

the petitioner to bring RS 1,00,000/-. But when the petitioner refused the OP 

assaulted her and ousted her from his house. Finding no way the petitioner has to 

take shelter in his house along with her children and when her father went to the 

house of the OP, the OP refused to resume the conjugal life again. Thereafter, 

following a village Bichar the petitioner was taken aback by the OP but she was 

again ousted from his house after three months. The Op neither visited nor 

provided any maintenance to the Petitioner after living separately. The Petitioner 

further stated that the petitioner has no income whereas the OP is an employee of 

the electricity department and also have landed properties and other business from 

which he earns Rs. 30,000/- to 35,000/- per month. Considering the contents of 

the petition, the petitioner has claimed an amount of Rs. 5,000/- per month for her 

and Rs. 3,000/- per month each for maintenance of the two minors from the OP.  

 

3. Refuting to the contents of the petition the OP contested the case by filing written 

objection, wherein the OP admitted the factum of marriage with the petitioner but 

denied the allegations of dowry demand and tortures. Rather the OP stated that 

the petitioner in conspiracy with her father for several times fled away from the 

house of the OP and on every occasion the OP had to bring back the petitioner by 

organizing village bichars. The OP further stated that one day at about 5 years ago 

the father of the petitioner visited the house of the OP in his absence and took 

away the petitioner along with Rs. 20,000/-and ornaments without the consent of 

the OP and since then the petitioner has been staying in her parental house 

voluntarily. During that period the OP tries several times to bring back the petitioner 

but, the OP was pressurised to live as a “Ghar Jamai” which he refused. Moreover, 

the OP alleged that the father of the petitioner demanded Rs. 50,000/- from the 

OP. The OP stated that the petitioner runs a grocery shop and earns about Rs. 

3,000-4,000/- per month. On the other hand, the OP is a day labour and earns Rs. 

200/- per day and he has been maintaining his 2(two) school going minor children 

for which he has no capacity to provide separate maintenance to the petitioner. 

Moreover, the OP also stated that the 2 minor children namely Shamim Ahmed and  

Mominul Islam are in the custody of the OP. Hence, question of providing 

maintenance to the minor children does not arise. On the basis of the above, the 

OP prayed for dismissal of the case.  



 

4. Both the parties have adduced evidence in support of their respective cases. The 

petitioner has examined herself as PW-1 and Abu Bakker Siddique as PW-2. The 

OP examined himself as DW-1 and Ayub Hussain as DW-2. I have also heard the 

arguments of Ld. Counsels for both the sides. 

 

5. POINTS FOR DETERMINATION: Upon perusal of the petition, written statement 

as well as the evidences adduced by the parties, I have found the following points 

for determination:  

I) Whether the OP Abdul Motleb refused or neglected to maintain his wife i.e 

the petitioner Anarkali Bgum and the minor child?  

II) Whether the petitioner is unable to maintain herself and the minor child?  

III) Whether the opposite party has sufficient means to give maintenance to the 

petitioner and the minor child?  

IV) Whether the petitioner refused to live with the opposite party i.e her 

husband without any sufficient reason?   

V) Whether the petitioner is entitled to get maintenance u/s 125 Cr.PC ? 

 

6. APPRECIATION OF EVIDENCE, DECISION AND REASONS THEREOF:  To 

determine the above mentioned points, the Court has at its disposal two (2) PW 

and two (2) DWs. Let me now embark through the depositions to determine the 

above-mentioned points one by one by discussing the relevant evidences on record.  

 

POINT NO. I 

7. The relevant evidence to determine the point in hand is as follows. The petitioner 

i.e. PW1 deposed that she got married to the OP in the 2003 and lived peacefully 

for 2/3 months in her matrimonial house. But thereafter she was demanded dowry 

of Rs. 1,00,000/-( Rupees One Lakh) and on failure of the same she was driven out 

from the matrimonial house. Later, with the help of village bichar she again taken 

back to live with the OP. PW-1 also deposed that the OP regularly used to beat her 

by demanding dowry and on non-fulfilment driven out from her house and later 

comes back with help of village elders. About 5 years back she was ousted by the 

OP along with her two (2) children and since then she has been living with her 

father. Later on the OP took custody of the two children but for all those years the 

OP did not take care of her. In cross examination the petitioner deposed that as 



per the Kabinnama of their marriage the OP had to pay Rs. 500/- to the petitioner 

as maintenance in case of his absence. PW-2 Abu Bakker Siddique deposed that he 

know both the parties and he is the president of Gram Panchayat in 2001 he was 

shown a letter by the petitioner’s father that if the petitioner was not rescued then 

she will be killed. Then they lodged an ezahar before the police and police rescued 

the petitioner. Thereafter the OP approached him for compromising the matter and 

accordingly matter was compromised between both the parties. The OP started 

demanding money and tortured the petitioner. About 2/3 years ago he tried again 

to compromise the dispute but during the compromise talk, the OP took away his 

two sons from the petitioner. In the cross-examination PW-2 deposed that the two 

minor children are presently living with the OP and are going to school. The DW-2 

Abdul Motled deposed that in 2012 when he was at work petitioner’s father came 

and took her away leaving the two children. Later when he tries several times to 

bring her back the petitioner refused proposing me live as a “Ghar Jamai” The OP, 

DW-1 also deposed that he has taking care to his 2 minor children. DW-2 Ayub 

Hussain stated that about 5 years ago father of the petitioner came to her 

matrimonial house and took his daughter leaving the two children and thereafter 

she never came back. After consideration of all the relevant evidences determined 

the points at hand it is found that after the petitioner, after being driven out from 

her matrimonial house, started living with her father and the OP did not take care 

any of her. I have not found anything relevant to the fact in issue in the cross-

examination of the petitioner’s witnesses to discredit their evidence. Moreover, the 

OP also failed to adduce any evidence to prove that he paid anything to the 

petitioner for her maintenance since the day of living separately. Considering the 

same it can be said that the OP refused and neglected to maintain his wife i.e. 

petitioner. However, it is now an admitted fact that the minor children of the 

petitioner are presently under the custody of their father i.e. the OP. OP is 

maintaining his minor children. This point is decided in favour of the petitioner.  

 

POINT NO. II & III 

8. These two points are taken together for discussion being inter related. There is 

nothing in the evidence of the petitioner i.e. PW-1 regarding her income although 

she has stated in her petition that she has no source of income. However she 

denied the suggestions of the OP that she earns Rs.3,000/- per month by way of 

tuition and running a grocery shop by investing money of the OP. PW-2  also 



deposed that petitioner is living with her father. DW-1 stated that petitioner has a 

medium size grocery shop and she also teach Arabic at his house from which she 

earns about Rs. 6,000/- per month. In his cross examination DW-1 deposed that 

he has no document to show that the petitioner has a grocery shop. On the other 

hand DW-2 stated that he heard that the petitioner runs a grocery shop which 

cannot be considered for deciding this point being hearsay. Considering the above 

adumbration of evidence, it appears that although the petitioner was silent 

regarding her income but the OP also could not adduce any concrete evidence to 

prove that the petitioner has any income as alleged by the him. The PW1, petitioner 

deposed that the OP has 7-8 bighas of landed properties, pucca dwelling house 

and he works as an electrician in Mankacher and earns about Rs. 30-35 thousand 

per month. PW-2 also corroborated PW-1 by deposing that the OP is a private 

electrician. Per contra, the OP deposed that he is a day labourer and earns Rs. 

200/- per day when he get work. In the cross examination the OP admitted that he 

works under a contractor as an electrician and earns Rs. 6000/- per month. DW-2 

also deposed that the OP is a labour under electricity department. Whatever be the 

amount of income, the opposite party cannot escape from his legal obligation to 

maintain his wife as he is an able-bodied person and when other conditions of 

Section 125 Cr.P.C are fulfilled. If a person is healthy and able-bodied, he is held 

to have sufficient means to support his wife. Apparently, the opposite party is an 

able-bodied person as no contrary plea is found to be taken by the OP side. As 

such I have no hesitation to hold that the opposite party has sufficient means to 

support his wife and children. So, both the points are decided in favour of the 

petitioner. 

 

POINT NO. IV 

9. Let me discuss the relevant evidence on record to determine the point in hand. The 

PW-1, petitioner deposed that after marriage she started living peacefully in her 

matrimonial house for 2-3 months but thereafter she was demanded dowry of Rs. 

one lakh and on failure of the same she was tortured and driven out from her 

matrimonial house. But later with the help of village bichar she again went to live 

in her matrimonial house and gave birth to two children. The petitioner also 

deposed that the OP regularly started to beat her on demand of dowry and used 

to beat her and about five years ago ousted her from his house. PW-2 supported 

the evidence of PW-1 and deposed that the OP demanded money from the 



petitioner and tortured her. The evidence of the petitioner could not be discredited 

by the OP side despite giving many a suggestions. The OP in his cross examination 

deposed that in 2012 while he was not at home, petitioner was taken away by her 

father and when the OP tried to bring her back her father, uncle and brother beat 

him. Later on he filed a case in Kalapani thana regarding the incident. However in 

the cross examination that OP could not state the number of the case filed by him. 

OP in his evidence could not show anything to disprove the evidence led by the 

petitioner. Furthermore, the DW-2 deposed that during the conjugal life the OP 

used to leave the conjugal life and the petitioner comes to her father’s house. For 

that many bichars were held. After considering the decision reached in Point No-I 

vis-a-vis the attending facts and circumstances as adumbrated above, it can be 

held that the petitioner’s leaving of the society of her husband (i.e opposite party) 

was not without reason rather she was thrown out of her matrimonial house by the 

OP. Hence, the bar u/s 125 (4) Cr.P.C is not attracted in the case in hand and as 

such, this point is also decided in favour of the petitioner.  

 

POINT NO. V 

10. Having decided all the above points, the Court has to see as to whether or not the 

petitioner is entitled to get maintenance u/s 125 Cr.P.C. The object of the 

maintenance proceedings is to prevent vagrancy by compelling those who can 

provide support to those who are unable to support themselves and who have a 

moral claim to support but this has a rider in view of Section 125(4) Cr.P.C which 

inter alia provides that “no wife shall be entitled to receive an allowance from her 

husband under this section if, without any sufficient reason, she refuses to live with 

her husband”. But in this case, it has already been decided in Point No-IV that the 

petitioner was compelled to leave her matrimonial house by her husband by causing 

torture on demand of dowry and for non fulfilment of illegal demand of money. So, 

in view of decision made in Point No-IV and the foregoing discussions, it is held 

that the petitioner Smt Anarkali Begum is entitled to get maintenance from the OP 

Sri Abdul Motleb. However, as the minor children are admittedly in the custody of 

the OP, and the OP is maintaining them, the question of allowing maintenance to 

them is now no more a point to be decided. 

 

11. Now the pertinent question to be decided is regarding the quantum of 

maintenance to which the petitioner is entitled to. The OP is apparently an able-



bodied person having good health in as much as nothing contrary is shown to that 

effect. An able bodied person has the capacity to earn. Having regard to the facts 

and circumstances of the case as adumbrated above and the means and ability of 

the opposite party and requirement of the petitioner along with the value of money 

now a days, I am of the considered view that an amount of RS. 2,500/- per month 

would be reasonable amount for the maintenance of the petitioner.  

 

ORDER 

12. Having regard to the decisions reached in the foregoing points and in view of the 

facts and circumstances of the case, it can be said that the petitioner has partly 

succeeded in proving her case and the OP is to pay an amount of RS. 2,500/- per 

month to the petitioner towards her maintenance till further order. The order of 

maintenance is effective from the date of this order. 

 

13. Given under my hand and seal of this Court on this 31th day of March, 2018. 

 
 
 

Typed by me       (Tridip Kr. Bhattacharyya) 
Judicial Magistrate First Class, 
Hatsingimari 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX 

1.   PROSECUTION WITNESSES-  

I) PW-1                      : Anarkali Begum 

II) PW-2             : Abu Bakkar Siddique  

2.   PETITIONER'S  EXHIBITS-     

NIL 

3.    OP’s WITNESSES-  

i) DW-1                      : Abdul Motleb 

ii) DW-2    : Ayub Hussain 

4.    OP'S EXHIBITS-                

     NIL 

                                                

                                                        

                                                

(Tridip Kr. Bhattacharyya) 

Judicial Magistrate First Class, 

Hatsingimari 
 

 

 

 

 

 

 

 

 

 

 


